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8{®f+qvwft©-wIg & q+abr qsvq %tm { at qt lg mtv % vfl q-rlf>rftft+qTTt'qq€©q
gfBnfl qtwftvvqn vewrwqqq wga%tv%m &, :imf%q+WtqT+fRVa§tV6m {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa Vt©n vr !Mmr SIr+qq:-

Revision application to Government of India:

(1) hfhuwqqqFq©ftfhrv,1994=Fturu wm;fit <zn =IR VKP#b©l\tj3tn urn dt
w-urn b vqq qTq'h + gmtv lqftwr wM ©gR7 wf%, wta mm, f+v +rr7q, nv@ fivm,
fr gt-M, 3ftHfhr Vm, +RR Wt, q{fMft: rrooolqt=gtvFftqTfN :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4-h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(6) vfl mv =Ft nfl %qTq++ vv Wt 6TfhrH UT+&f%ftwvHIH7r©q6TvgT+ + qr fM
wvRrE+wt wvnrn:Rmq+qTisvvnt+,7rfqa WTrrNvrwgnfqT{q€fWmwTt#
UfQRftWyRINt 6tw©=Ftvfbn%arms{ frI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse .

(v) VTtab4RtfMUy Tr veg #MfRvvrg w TrvBr#f+f+qhr qlunit
aqrqq Tax#f\8z+qr$++ftvNah vw f#Onyu vIV +fhafRItel



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl gBa Tr'JqdT7fQqf8qTVH€ baB (+wqqr ITn =#)f+ltafbnvnqm stl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +fDr una fInqm qj©bTmq#f@frqfthfgz vw #tTj{&3h q+ mtV fr TV

urn v+ fhm%!7Tfh6©t!©,wftq%na wfixqtvqqqt qrvn+fqvgfBfhn (+ 2) 1998

ERr l09 graf+WfM TRiTI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hthr MWH q+–r (wftq) fhm8Mt, 2001hfhrq 9 % ©zfa fRfRfav va deTr w;8 + a
7fnif q, tfq7 gdqr % vfa WaqT +fqTr fbthF + dtv nw % stInt@m&er tld wfM BIrt% #t fr-fr
7fwit qi wrq afRv w8©r fhn war mfiFI wb Qrq @rar ! vr !@r qfkt + +afa urn 35-{ t
fIgtft= =R % tTraTq B WT % vrq awt-6 vmn =Ft vfl -ft gIft qTfiRl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 19+4, under Major Head of Account.

(3) f\f+©rwqqq#vrq +Ii+wmV vqqr©Fqtum+qq€HfT Tq+200/-=€HTqzm#F
gw 3frTq§}+©n%qv6vr©+@rnf'T+rlooo/- #=M TTZTr#tvrql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

{fhnqFq#fh[©nqqqra3qitu vrwftdbrRmTf&wn+ vfl wft©:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iF'ibmTra TW vf#fwrFr, 1944 =Et WTn 35-dT/351 + +M:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3qTR®7 qR@ + qaTl' 3l]VTr % mrm a wftv, Wft#T#qTV8 + dha qj@, ##hr

©nqq qr@ Rct bpm gMt+hr anITf%For (fM}?) # qf8Fr bfbr Ww, WqT4TV tt 2-d mTr,

dElnHI Vm, WWW, ft<UTqFn, g§qqTgTR-38QO041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2r'dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench bf any nominate public sector bank of the
place where the bench of the Tribunal is situated.



(3) vfl IV atV + q{ tg qTtqff vr mrjqr €17T i fr vM qq qtVqT + f&T =$tv ©r wmi ai{dI
iv & fbu vrn nfiT TW 7'qb Of gu Wtf% fan q€t6pt+gqt #f#Tqqrftqftwftdh
qmTfhrwr=#vq©fkr4rMhrvT6n$tVqqrjq7f%nvrm} I

In case of the order covers a number of order-in-Original, fee for each O.1.O,
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) vrqmT Tvr wf#fhR 1970 4qr thitfbv =R BjigHt -1 # #dK ftuftln fbl{ WR 3H
wU vr qmwtw qqTftqfi fbhm VTfhrTft + qTtqr + + sr#r =Ft in vfBit v 6.50 ++ vr @rqErq

qp3fbwwn6tqTVTfiF I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq at #tf&vqTwt=Bfhbwr wt m+fhHt dIal gt&vnqB6fWf#nvrm8qtfhn
Tn, hdhl mgm seq Rd +wm wftdhrarmTfbRwr (qMffqf&) fhm, 1982 +fRf}a el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhn w, :®fhraqrq+ qrgv q+ +nrt wftdhr qwrrfbPn Ma) IT+vft wftnt + mri
q q&mPr (Demand) rTf # '(Penalty) qT 10% if WTT HRT Tfq4pf il €Tgrtf%, ©fhmr xf wr
10 6fFg vp iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

:r.gbr ©qrq qFq gtI +gmt + 3tzf7, WTfbr emT q&r =Ft qhr (Duty Demanded) I

( 1) M (Section) lID bTW fIBiffa nfIY;

(2) fMn WTa+T&#ftz#tufiPr;
(3) in&a#ftzfhHt+f>FT6+a§7tqtTfirl

q€1$vw'dftz wftK’+q6Rl{vn=EtgqTT+qwft©'qTf&qmRhfRvldqTf4nfbn
Tvr il

For an appeal to bi filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sg mtV b vfl wftvwfbEwr+vq%qdqr@ wqu qM vr@vfRTrRT6t et +hr fbITW
Pq % 10% yTjmq w ajR%Yhmw=fqqTfta8avwy# 10% !qvTqwgRvrwMil

In view of above, an appeal against th
payment of 10% of the duty demanded where
or penalty, where penalty alone is in dispute.”

s order shall lie before the Tribunal on

duty or duty and penalty are in dispute
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F.No. GAPPL/COM/STP/3286/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Kalpanaben Rakesh

Tank, Shop No. 5, Radhe Timber Mart, Nr. New Timber Market, NaIa

Road, B/h Kabadi Market, Behrampura, Ahmedabad-380022

(hereinafter referred to as “the appellant”) against Order-in-Original

No. MP/44//DC/Div.-IV/2C)22-23 dated 30.09.2022 (hereinafter

referred to as “the impugned order”) passed by the Deputy

Commissioner, Central GST, Division-IV, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”) .

2. Briefly stated, the facts of the case are that as per the

information received from Income Tax department the appellant had

earned substantial -service income without obtaining Service Tax

registration. They were holding PAN Number AEGPF8690D. They

were requested evidence of their income, which they failed to submit

On scrutiny of the information/documents received from the Income

Tax department, it was noticed that the appellant were receiving

income Rs. 40,96,520/- during the F.Y. 2014-15. The nature of

activities by the appellant suggests that they were not covered under

the Negative list as per 66D of the Finance Act (hereinafter referred

to as ’the Act) nor exempted under the Notification No. 25/2012-ST

dated 20.06.2012 as amended time to time, hence are liable for

Service Tax under Section 67 of the Act. Since the appellant failed to

submit required details, the taxable value was determined based on

available records i.e. 26 AS filed by the appellant and IT returns,

resulting in a calculated service tax liability.

2.1. Subsequently, the appellant were issued Show Cause Notice

bearing File No. 1V/Div.-IV/SCN-268/2020-21 dated 23.12.2020

wherein it was proposed to:

a) Demand and recover an amount of Rs. 5,06,329/- for F.Y.

2014-15 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

4
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F.No. GAPPL/COM/STP/3286/2023-Appeal

Finance Act 1994 (hereinafter referred to as 'the Act 1.

b) Impose penalty under the provisions of Section 77 (1), 77(2)

and 78 of the Act.

3. The SC:N was adjudicated ex-parte vide the impugned order

wherein:

a) The demand of service tax amounting to Rs. 5,06,329/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act along with interest under Section 75 of the Act for the

period from FY 2014- 15 to 2017-18 (Upto June 2017).

b) Penalty amounting to Rs. 5,06,329/- was imposed under
section 78 of the Act.

c) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act.

d) Penalty amounting to Rs. 5,000/- was imposed under section

77(2) of the Act for not submitting the documents to the

department .

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> The appellant are engaged in the Job-work on the materials

supplied by their customers. The activities carried out by them

is a manufacturing activities under the Notification No.214/

1986-CE 93/83-CE and 94/83-CE. Service tax is not payable

for the consideration received against the job-work. Basically,

during the period under reference the appellant was engaged

in the manufacture of excisable goods viz. Printing on LDPE

bags, Adhesive Taps, and were discharging Central Excise duty

thereon for which they were having Central Excise Registration

and was filing their ER-1 returns r al

§,$m
+

LUltaneously,
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F.No. GAPPL/COM/STP/3286/2C)23-Appeal

the appellant have carried out printing on the LDPE bags,

converting BOPP films in toe adhesive taps on Job-work on the

material viz. LDPE bags and BOPP Films supplied by their

customers. The said activities are manufacturing activities

within the meaning of Section 2(D of the Central Excise Act,

1994 read with Notification No.214/ 1986-CE. In this regard

also the appellant invite attention to clause (D of Section 66D

of the Finance Act, 1994 comprising of Negative list.

> Further the said activities is also exempted vide Sr.No.30 of

Notification No.25/20 12-ST which provides that;

> No willfull suppression with the intention to evade Service Tax.

> No interest, penalty is payable by the appellant.

5. It is observed from the records that the present appeal was

filed by the appellant on 17.04.2023 against the impugned order

dated 30.09.2022, which was reportedly received by the appellant

on 02.02.2023.

5.1 it is also observed that the Appeals preferred ' before the

Commissioner (Appeals) are governed by the provisions of Section

85 of the Finance Act, 1994. The relevant part of the said section is

reproduced below :

“(3 A) An appeal shall be presented wiMin two months from the date of
receipt of the decision or order of such adjudicating authority, n2ac:te

on and after the Finance Bill, 2012 received the assent of the
President, relating to service tax, interest or penalty ttnder this
Chapter .

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisBed that the appellant \vas prevented by suffIcient cause
from presenting the appeal within the aforesaid period of Mo months ,
allow it to be presented wkttin a further period of one month. ”



F.No. GAPPL/COIVI/STP/3286/2023-Appeal

5.2 As per the above legal provisions, the period of two months for

filing appeal before the Commissioner (Appeals) for the instant

appeal ends on 02.04.2023 further period of one month, within

which the Commissioner (Appeals) is empowered to condone the

delay upon being satisfied with the sufficient reasons shown by the

appellant, ends on 02.05.2023. This appeal was filed on

17.04.2023, i.e after a delay of 15 days from the stipulated date of

filing appeal, and is within the period of one month that can be

condoned.

5.3 in their application for Condonation of delay in filing the

appeal, they submitted that the pre-deposit as per Section 35F of

Central Excise Act, 1994 read with Section 83 of Finance Act, 1994

is mandated before filing the Appeal. The appellant could not pay

7.5 % pre-deposit in time as the appellant were not registered with

the service tax department. Finally, the payment was made, however

it took time, therefore the appellant could not file appeal within the

prescribed. limit as per the law and as such the delay of 15 days in

filing the appeal has occurred. These reasons of delay were also

explained by them during the course of personal hearing, the

grounds of delay cited and explained by the appellant appeared to

be genuine, cogent and convincing. Considering the submissions

and explanations made during personal hearing, the delay in filing

appeal was condoned in terms of proviso to Section 85 (3A) of the

Finance Act, 1994.

6. Personal hearing in the case was held on 22.01.2024. Shri

Vijay Thakkar, Consultant, appeared on behalf of the appellant for

personal hearing. He reiterated the contents of the written

submission. He requested for one week time to make additional

submission along with documents.

7. 1 have carefully gone through the facts of the case, the

impuW-ed order passed by the adjudicating :WH;PUSSIons
g£i?qb>b
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F.No. GAPPL/COM/STP/3286/2023-Appeal

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period F.Y. 2014-15.

8. As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.

9. 1 also find that the appellant submitted various documents in
support of their claim for exemption from service tax, which was not

produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, I am of the considered view

that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the documents as well as their eligibility for

exemption.

10. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is

directed to submit all the records and documents in support of their

claim for exemption from the service tax before the adjudicating

authority. The adjudicating authority shall after considering the

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

(=>q:hI



F.No. GAPP L/COM/STP/3286/2023-Appeal

11. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

12. witwnfgHTawwRa©rf#nqoHtmaft&©fhaqm}I

The appeal filed by the appellant stands disposed of in above
terms .

RT%T ( GrON)

Date : ) 9 .02.2024

Attested

$TTI)

( GrOw)

a.a.qT.a,H§TqTVTR

By RPAD L SPEED POST

To,

M/s. Kalpanaben Rakesh Tank,
Shop No. 5, Radhe Timber Mart,
Nr. New Timber Market,
Nda Road, B/h Kabadi Market,
Behrampura, Ahmedabad-380022

Copy to: -

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South
3. The Deputy/ Assistant Commissioner, CGST, Div.- IV Ahmedabad

South
4. The Superintendent(Appeals),CGST, Ahmedabad South

(for uploading the OIA)
L.MIllard File

6. PA file
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